watched other crews working with it, and he has inspected in
connection with this activity.

The Secretary waived closing argument and a post trial brief;
hence, it is somewhat difficult to perceive his position.  But
the citation and the evidence suggest several facets.  The
citation alleges that the person designated by the company as
competent did not examine the work place "before work commenced."
If the Secretary had intended a pre-shift inspection he could
have done so as he did in 30 C.F.R. 57.3-22 and 57.19-129.

An additional element filtering through the evidence is that
Baca, the lead miner, or for that matter anyone in charge of the
crew, was the "competent person" under the regulation.  Therefore,
such a "competent person" would have prevented the unsafe acts.

I reject such a view of the regulation.  On the facts,
neither Baca nor anyone in the crew were so designated by the
company as the "competent person" at the time of the accident.

A secondary factor appearing in MSHA's evidence is that the
"competent .person" should have been present when all of the workers
were "in place."  If so, he could have stopped Maldonado's unsafe
acts.

The regulation does not require the "competent person" to
anticipate unsafe acts by an employee.  This record establishes
that the changing of the post was not inherently dangerous.  In
addition, the crew was experienced.  Maldonado had himself removed
the post on the opposite side of the drift on the previous shift.
Further, he recited the proper procedure to Sullivan.  The crew
was told to proceed as before.  For the foregoing reasons, I
conclude that respondent complied with the initial portion of
the regulation; namely, the company designated a competent person
to examine the work places.

The second broad requirement of the regulation mandates that
the competent person initiate appropriate action if there is a
defective condition.  Simply put, was there a defective condition
when Sullivan was present?

No, at the time Sullivan was present the most unfavorable
scenario was that the post being changed out was not collar braced.
But no evidence establishes that this in and of itself is a
defective condition. Even without the collar brace the steel
was also tied together with a knee brace, a toe brace and secured
by four bolts.  Sullivan was at the intersection of Drift 3N-3E
at approximately 9:35 a.m. to 9:40 a.m. on March 2, 1981.  At
that time Maldonado was driving the loader in with the replacement
post (Exhibit R 2).  There was nothing to indicate to Sullivan
that a defective condition existed.  Further, there was nothing
to indicate, that the post could not be changed without incident.
Under these facts he was entitled to proceed with his safety check
survey at the other work places on the 3100 level.

1164 not following
